Anchors Away!

By Marc Jaskolka
and Meg Hogan

...defense counsel not

only needs to be able to

identify when plaintiffs
use an unreasonable
anchor, but also be
prepared to counter it
and that preparation
should begin early

on in the case.

Beating Plaintiffs at Their Own

Throughout the United States, plaintiff’s
attorneys in civil suits are using anchoring
asastrategy to secure higher verdicts. What
is anchoring? Plaintiff’s attorneys engaged
in anchoring when they give a value or a
number to a jury, which “anchors” a ref-
erence point for the jury to begin in its
assessment of noneconomic damages (pain
and suffering). Often, the anchored ref-
erence point is an arbitrarily high base-
line amount which nevertheless provides
the jury with an unsubstantiated starting
point in assessing noneconomic damages
in a case often leading to excessive awards.
To counter this, defense counsel not only
needs to be able to identify when plaintiffs
use an unreasonable anchor, but also be
prepared to counter it and that preparation
should begin early on in the case. This arti-
cle will discuss both how to identify and
counter the plaintiff’s anchor.

What is Anchoring?

“Jurors report being deeply challenged by
the task of arriving at damage awards.”
John Campbell, Bernard Chao, and Christo-
pher Robertson, Time is Money: An Empir-
ical Assessment of Non-Economic Damages
Arguments, Wash. U. L. Rev, 95 (2017), cit-
ing Beagle v. Vasold, 417 P.2d 673, 675 (Cal.
1966) (citing C. McCormick, McCormick
on Damages § 88, pp. 318-319 (1935)). Non-
economic damages are particularly dif-
ficult for jurors because they are not tied
to bills, lost income, or future healthcare

Game

costs. Id. (citing Neil Vidmar, The Perform-
ance of the American Civil Jury: An Empiri-
cal Perspective, 40 Ariz. L. Rev. 849, 881-84
(1998). Instead, non-economic damages
are used to quantify human suffering (i.e.,
a plaintiff who may have no economic loss
but might suffer from severe pain and suf-
fering the rest of his or her life). Id.

Anchoring strategies
are effective because
they appeal to

individuals conscious
or subconscious bias
when it comes to
decision making.

Anchoring strategies are effective
because they appeal to individuals con-
scious or subconscious bias when it comes
to decision making. Studies show a “human
tendency to cast disproportionate weight
on the first piece of information [one]
receives” when the subject has no back-
ground or experience with the informa-
tion. Reconsidering Fictitious Pricing, 100
Minn. L. Rev. 921, 934 (2016). Said another
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way, decision makers evaluate outcomes
based on initial reference points. Id. Peo-
ple estimate by starting from an initial
value and adjusting until they reach their
answer, but these adjustments are typically
insufficient and people have a tendency
to assimilate towards the value at which
they started. Christopher T. Stein, Cogni-
tive Bias in the Courtroom: Combating the
Anchoring Effect in Criminal Sentencing
(June 23, 2017). Different starting points
can therefore lead to different results. Id.
In civil cases, especially those involving
personal injury, the initial amount used
in determining damage awards is typi-
cally provided by the plaintiff who requests
a specific amount in damages. Nicholas
Rauch, Reversing the Tide: Counter Anchor-
ing and Reverse Reptile, For The Defense
(January 20, 2021). See also, Gretchen B.
Chapman, Brian H. Bornstein, The More
You Ask for, the More you Get: Anchoring in
Personal Injury Verdicts, Applied Cognitive
Psychology, Vol 10, 519-540 (1996). Under-
standing jurors are without background
and experience in valuing injury or loss,
plaintiffs’ counsels use alarge anchor in an
effort to draw a high verdict. Id. Plaintiffs
threshold anchor provides the jury — who
typically have little to no experience in the
legal field or with similar injuries or dam-
ages — a number to move up or down from.
Id. As plaintiffs anchor is, more often than
not, set arbitrarily high, it becomes dif-
ficult for an inexperienced lay person to
properly assess or provide a fair valuation
of non-economic damages after first being
confronted by a disproportionately arbi-
trary amount. Id.

Empirical Studies Show Anchoring
is an Effective Strategy
Empirical research proves the effective-
ness of anchoring. Mark Behrens, Cary
Silverman, Christopher E. Appel, Sum-
mation Anchoring: Is it Time to Cast Away
Inflated Requests for Noneconomic Dam-
ages?, American Journal of Trial Advocacy,.
Volume 44.2 (2021). See also Christopher T.
Stein & Michelle Drouin, Cognitive Bias in
the Courtroom: Combating the Anchoring
Effect Through Tactical Debiasing, 52 USE.
L. REV. 393, 396-97 (2018).
« A 2016 study published in the Iowa
Law Review, Countering the Plaintiff’s
Anchor, legal professors at the Univer-

sity of Denver and the University of
Arizona performed a randomized con-
trolled experiment in which mock jurors
were presented with a medical malprac-
tice trial, manipulated with six different
sets of damages arguments in a factorial
design. John Campbell, Bernard Chao,
Christopher Robertson & David Yokum,
Countering the Plaintiff’s Anchor: Jury
Simulations to Evaluate Damages Argu-
ments, 101 Iowa L. Rev. 543 (2016). The
plaintiff demanded either $250,000 or
$5 million in non-economic damages.
Id. The study confirmed that anchoring
has a powerful effect on damages; dam-
ages were 823% higher when the plain-
tiff requested $5 million as opposed to
$250,000. Id.

« A 2017 study published in the Wash-
ington University Law Review, Time
is Money: An Empirical Assessment of
Non-Economic Damages Arguments, had
participants watch one of two medical
malpractice mock trial videos. Tanya
Albert Henry, Why “Anchoring” Prac-
tices that Push up Jury Awards Must End,
Wash Univ. L. Rev. (March 3, 2021) (cit-
ing John Campbell, Bernard Chao, and
Christopher Robertson, Time is Money:
An Empirical Assessment of Non-Eco-
nomic Damages Arguments, Wash. U. L.
Rev, 95 (2017)).In one video, mock jurors
decided the noneconomic damage award
without influence. Id. In the other, the
plaintiff’s counsel asked for $5 million
in noneconomic damages. Id. The first
group awarded an average $473,489; the
second group’s award averaged $1.9 mil-
lion. Id.

Anchoring is Leading to Nuclear Verdicts

Anchoring tactics are leading to nuclear
verdicts across the US. Empirical evidence
has demonstrated that the more you ask
for, the more you get. Gretchen B. Chap-
man, Brian H. Bornstein, The More You
Ask for, the More you Get: Anchoring in
Personal Injury Verdicts, Applied Cogni-
tive Psychology, Vol 10, 519-540 (1996).
Plaintiffs are well aware of this tactic and
the public has become accustomed to
viewing advertisements on television and
social media suggesting that it is normal
for plaintiffs to receive verdicts and settle-
ments in the hundreds or millions or bil-
lions of dollars. Nuclear Verdicts: Trends,

Causes, and Solutions, US Chamber Inst.
For Legal Reform (September 2022). The
publicity and advertising of nuclear ver-
dicts is desensitizing the public to astro-
nomical amounts. Id. This may lead jurors
to believe that awards at these levels are
normal and legally sound, when they are
not. Id. Which, in turn, continues a cycle
of unreasonable damage demands and
unstainable nuclear verdicts. Id.

How to Counter Plaintiffs
Novel Anchoring Strategies

How to Counter Plaintiffs Anchoring
Strategy Prior to Trial

Know Your Jurisdiction

At trial, plaintiffs may set the “anchor”
by quantifying noneconomic damages as
a lump sum, a per diem calculation, or
both. However, some states have made
attempts to limit anchoring. John Camp-
bell, Bernard Chao, Christopher Robertson
& David Yokum, Countering the Plain-
tiff’s Anchor: Jury Simulations to Evalu-
ate Damages Arguments, 101 Iowa L. Rev.
543 (2016). For example, following a 2017
survey, the following states allow lump
sum demands and per diem calculations
to support them: Alabama, Alaska, Cali-
fornia, Colorado, Connecticut, District of
Columbia, Florida, Georgia, Hawaii, Idaho,
Indiana, Iowa, Kansas, Kentucky, Loui-
siana, Michigan, Minnesota, Mississippi,
New Mexico, North Carolina, Ohio, Ore-
gon, Rhode Island and Vermont. Id. The
following states prohibit per diem calcu-
lations but allow lump sum demands: Illi-
nois, Maine, Missouri, New Hampshire,
New York, North Dakota, South Carolina,
Virginia, and Wisconsin. Id. States that
allow some form of per diem, but that do
not allow lump sum demands are: New
Jersey and Massachusetts. Id. States that
prohibit both lump sum and per diem are:
Delaware, Pennsylvania, West Virginia,
and Wyoming. Id. States that defy catego-
rization are: Arizona, Arkansas, Maryland,
Montana, Nebraska, Nevada, Utah, and
Washington. Id. States without final deci-
sions from the court of final resort include
Tennessee, Texas, Oklahoma, and South
Dakota. Id. You need to know what your
state allows in order to take meaningful
and effect steps early on to counter future
anchoring tactics.
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Examples of Plaintiffs Tactics

Defense counsel should prepare for the
pain and suffering only case by anticipat-
ing the possibility that medical bills will
not be offered and that plaintiff’s counsel
will attempt to utilize a new anchor. Like-
wise, if the subrogation or collateral source
payments are not introduced or allowed at
trial, the defense must work to create an
alternative anchor or show that the plain-
tiff’s anchor is not reasonable or supported
by the evidence.

Large verdicts are a result of the impact
made on the jury. This is accomplished by
making it “personal.” In the pain and suf-
fering only case, plaintiff counsel will not
focus on the wreck or even the resulting
injuries so much as they will on the many
ways in which the plaintiff’s life has been
dramatically and negatively impacted since
the wreck.

For example, Ms. Jones loved to do yard
work or garden, play golf, volunteer at
her church, and now she cannot do those
things, or cannot do them as often, and
when she tries to (and I think this is the
better argument for pain and suffering only
cases) she can no longer do these activi-
ties without paying a physical and men-

tal price that results in pain, discomfort,
and frustration. The goal, of course, is to
illustrate that the plaintiff’s overall qual-
ity and enjoyment in life’s simple pleasures
has been dramatically affected. A jury can
relate to these things. It makes it personal
for them.

In closing argument, plaintiff’s counsel
will argue dollar figures that seem reason-
able under the circumstances but add up
to a significant amount to compensate the
plaintiff for pain and suffering due to her
inability, or diminished capacity to partic-
ipate in these activities as she used to. The
plaintiff’s tactic is to argue that she has
pain every hour of every day, and especially
when she engages in the activities that used
to bring her joy. Then they ask the jury to
apply a “reasonable” number to each hour -
like the minimum wage. It’s not hard to see
how this can result in large verdicts. They
will ask the jury questions like, what is it
worth to not be able to garden, play golf,
hike, walk around the block, and countless
other simple activities that everyone does
and takes for granted daily. $1,000 a day?
$15, $30, $50 an hour?

Defense counsel must acknowledge that
the idea that juries punish plaintiffs who
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overreach and ask for too big of a number
is no longer true in some cases. Younger

Defense counsel must
acknowledge that

the idea that juries
punish plaintiffs

who overreach and

ask for too big of a
number is no longer
true in some cases.

jurors especially have become desensitized
to the value of the dollar. If this tactic is
not countered by defense counsel, the jury
is left thinking that the accident has sub-
stantially altered the plaintiff’s life — by
hampering and possibly outright prevent-
ing her from enjoying life through the sim-
ple activities she did pre-crash. It does not
have to be physical either. The complaints
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can be cognitive in nature — TBI/PTSD
claims. The plaintiff may testify that she
can no longer play chess, board games with
her family, cards, enjoy other pastimes
like reading — because she has difficulty
focusing, loses her train of thought, suffers
headaches, anxiety lack of sleep and over-
all frustration in life. None of these exam-
ples involve the wreck or even the resulting
injuries. Instead, the focus is on the result-
ing impact on the person.

Plaintiff may testify that if she drops a
fork on the kitchen floor, it’s not that she
can’t pick it up, but rather, she must really
think about how she will pick it up so as not
to aggravate her pain or discomfort. Before
the accident, she did not have to give that
simple task any thought. If she is older, she
may testify as to how her limitations have
affected her marriage and quality of life in
retirement and that now, she must consider
how to modify her life daily to limit pain.
Again, these are all things that make the
“impact” of the accident more personal and
all things that a jury can easily relate to.

It is not hard to see that plaintiff’s coun-
sel can easily paint a picture that her life
has not only been altered, but dramati-
cally impacted by the plaintiff’s inability
to engage in life’s simple pleasures that we
often take for granted. This is subtle and
indirect but impacts the jury in a more per-
sonal way. When this tactic is employed
effectively, it has a dramatic impact on the
jury and juries can award very large ver-
dicts based on pain and suffering alone.

Written Discovery and Depositions

To counter this, we must target our dis-
covery early in litigation to learn what the
plaintift’s lawyer will focus on to attempt
to create an alternative anchor. Resist form
discovery and the strategy to simply “poke
holes” in the plaintiff’ case. Interrogatories
should be targeted to discover what spe-
cific pastimes, hobbies, activities, social/
community involvement the plaintiff has
done in the past. Tailor specific written
discovery questions and lines of question-
ing for depositions to get the details of each
activity. Let the plaintiff know you are
digging. It makes them nervous and has
the potential to deter overreaching. Ques-
tions should be designed to fully flesh out
how the plaintiff claims her life has been
changed because of the accident. What

specific kinds of experiences did the plain-
tiff seek out and enjoy before the incident?
With whom did she engage in these activ-
ities with? How has that changed since the
accident?

It is not good enough to simply ask what?
We must go further and ask — what? — how
often? — who with? — where? - for how
long? - etc. Then ask for names of individ-
uals and their phone numbers and contact
information. Send subpoenas to third par-
ties like social and athletic clubs, gyms, and
other organizations to discover member-
ship information and activity.

Deposition questioning should be sim-
ilarly targeted and tailored to discover
specific information about the plain-
tiff’s pastimes, activities, and community
involvement. If the plaintiff gardens, where
does she buy her potting soil? What nurs-
ery does she purchase her plants and flow-
ers from? Often times, the plaintiff will not
be able to answer these specific questions.

Once you have the full picture of the
plaintiff’s pre-accident activities, you can
then attempt to identify where plaintiff’s
counsel will focus and begin to discover
and identify evidence that may refute the
plaintiff’s story or at least show that the
accident has not negatively impacted the
plaintiff’s life to the extent claimed. If that
can be shown, you have now called her
credibility into question which never sits
well with the jury.

Surveillance

We tend to think of surveillance in an iso-
lated moment of time wherein we catch the
plaintiff in the act. That rarely happens.
Instead, focus on obtaining surveillance
over a longer period of time in an effort to
establish a pattern of activity that may con-
tradict the plaintift’s testimony. Have con-
versations with your client, your claims
representative and determine if your case
warrants extend surveillance and activi-
ties checks. For example, a plaintiff may
testify that he used to jog and run 5Ks reg-
ularly but that he can no longer do so since
the accident. Perhaps the testimony is true
— that he doesn’t run the races anymore,
but what if surveillance establishes that
he routinely jogs several times every week.
While he may not be running in races, the
surveillance tells the rest of the story. The
video footage can give the testimony proper

context by demonstrating that he still runs.
This will allow you to argue at trial that you
are showing the jury the real story and that
the plaintiff’s life was not impacted to the
extent claimed. It shows the jury that your
assessment of the impact that the accident
has had on the plaintiff’s life is accurate,
reasonable, and supported by the evidence.
It gives you credibility as defense counsel
and takes credibility away from the plain-
tiff and his lawyer.

Wearables and Fitness Trackers

Devices contain a wealth of information
about our lives, activity, health, and where-
abouts. If the case warrants, consider a
request to have the plaintiff’s phone, Apple
watch, Fitbit, etc. forensically examined.
These requests, though more common,
are still not made enough by the defense
bar. We need to get more aggressive and
send preservation letters for phones and
other devices early in litigation or pre-suit.
We often think of this type of discovery
in the context of liability. That is, devices
may prove location, distracted driving or
some other information related to the acci-
dent itself and relative fault. However, the
information contained on these devices in
the months prior to the accident and in the
months after, may end up being the most
important evidence in the case if it can be
used to show a pattern of activity that has
not changed post-accident.

How to Counter Plaintiffs
Anchoring at Trial

Know Your Trial Judge

Judges generally have broad discretion to
bar or limit courtroom arguments that
are inflammatory, misleading, or unsup-
ported by evidence. Going into your trial,
you should be familiar with your trial judge
and the arguments he/she will entertain to
limit any anchoring tactics.

How has your judge ruled on the issue
of anchoring tactics? More specifically, you
may encounter the argument in a plaintiff’s
motion in limine to exclude comment by
defense counsel that the lack of evidence
of medical bills should not be mentioned
in front of the jury because they are not
being claimed as an element of damages,
and therefore reference to them is irrele-
vant and highly prejudicial. Be prepared
to counter this argument and know how
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your judge has ruled on the issue in other
cases. Just because the Plaintiff does not
offer the medical bills as evidence does not
mean that reference to them by defense
counsel as having been paid is not rele-
vant or should not be allowed due to the
plaintiff not claiming them as damages.
Medical bills are relevant to illustrate the
nature, extent, and severity of the injuries.
Do not give up on the need to articulate a
reason for their relevance — one of which is
to assist the trier of fact in determining the
nature and severity of the claimed injuries.

Motions in Limine

Defense counsel should carefully con-
sider appropriate motions in limine. Some
anchoring tactics are closely aligned with
improper “Golden Rule” arguments and
reptile theory strategies employed by plain-
tiff’s counsel. Every effort should be made
by defense counsel to prevent this.

Some anchoring
tactics are closely
aligned with
improper “Golden

Rule” arguments
and reptile theory
strategies employed
by plaintiff’s counsel.

“Golden rule” arguments by plaintiff’s
lawyers invite jurors to put themselves into
the shoes of the plaintiff and are improper.
Allen v. Mobile Interstate Piledrivers, 475
So.2d 530, 537 (Ala. 1985). (“A request that
the jurors put themselves in the place of
the Plaintiff is an improper argument.”).
They are improper because they invade
juror objectivity — rather than encourag-
ing jurors to decide the case based upon an
analysis of the facts controlled by applica-
ble law. As such, arguments of this sort are
improper, and the courts should not allow
arguments or comments that:

1. Invite jurors to imagine how they would
feel if they couldn’t do a certain activity

2. Intimate that jurors would react in a par-
ticular way identifiable with the plain-
tiff, or

3. Imply that jurors should make a decision
based upon hypothetical situations that
trivialize or demean the defendants, the
applicable defenses, or the arguments
being made by the Defense in the case.

4. Invite jurors to “step into the shoes” of
plaintiff.

5. Invite jurors to pretend or imagine that
pain is “like a job.”

This list is certainly not all-inclusive but
is offered as examples of the type of argu-
ments that plaintiff counsel will make and
the court should disallow because they
are “jury nullification” invitations, “per-
sonal opinion” arguments, or “golden rule”
arguments.

Know Your Opponent

Use any means available to discover how
your opponent has made arguments in
similar cases at trial. Research your juris-
diction’s jury verdict reporter. Order trial
transcripts. This information will give you
invaluable insight into the tactics you will
likely encounter in your case.

There are numerous large plaintiff’s
firm that aggressively advertises. They tend
to stick to a script in the pain and suffering
only case. They argue that pain and suffer-
ing is like a job to their client and in closing
they ask that the plaintiff be paid hourly
for that “job.” This is not allowed in some
jurisdictions, but it is in Alabama. Be pre-
pared to counter these types of arguments
if not successful in keeping them out alto-
gether in motions in limine.

Voir Dire

Each case implicitly involves a defendant’s
liability for damages and request for dam-
ages. Selecting a good jury is critical, there-
fore, it is important to identify juror bias
towards damages early on. Asking pointed
questions of potential jurors during voir
dire and paying attention to plaintiffs ques-
tioning on damages can help you identify
biased jurors early on. Although defense
attorneys hesitate to ask jurors questions
about damages attitudes early on, if your
jurisdiction allows, here are some written
questions that you can use to flush out high
damages jurors:
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+ Do you think that civil damage awards
today are: too high, about right, too low?
(High damages jurors say too low, about
right)

« How do you feel about the large awards
given recently in tobacco lawsuits? (High
damages jurors strongly favor them)

« It is more important to compensate an
injured party than to figure out who is
at fault. (High damages jurors strongly
agree)

Strategies for Minimizing Damages:

Evolving Juror Attitudes and Strategies

for Uncovering Bias, Trial Behavior Con-

sulting (July 6, 2015).

If your jurisdiction allows, some effective

damages questions to ask in open court

voir dire include:

o Do you think giving large damage
awards is the best way to punish a
company you feel has done something
wrong?

+ Knowing that the plaintiff in this case
is (dead, disabled, likely to die shortly),
do you start off with some number in
your head that is a reasonable amount
to award for that kind of damage?

o Who here believes that most people do
not take emotional distress and suffer-
ing seriously enough?

o Is there any number that in your mind
is too low?

« Would you be able to go home and look
your union buddy in the eye and say that
you voted to send a fellow union mem-
ber home with no money at all?

« Do you feel that it might be hard for you
to set sympathy aside in making this
decision?

Strategies for Minimizing Damages:

Evolving Juror Attitudes and Strategies

for Uncovering Bias, Trial Behavior Con-

sulting (July 6, 2015).

Focusing on anti-corporate attitudes and

sympathy for the plaintiff will help identify

high damages jurors and elicit grounds for

challenges. Id.

Plaintiffs questioning on damages may
also help you identify jurors who are will-
ing to use money to send a message. Sarah
E. Horbrook and Jill M. Leibold, Top Strat-
egies for Voir Dire and Jury De-Selection,
Commercial Litigation (October 2008). Be
cognizant of plaintiffs’ attorneys use of
anchoring techniques to numb jurors to
high damages. Id. Note jurors’ responses to
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plaintiffs attorneys’ damages questions as
their responses may be used in cause chal-
lenge arguments. Id.

If the case is a “pain and suffering” only
case, use voir dire to explore potential ju-
rors’ understanding of how damages are
assessed at trial. Do as much as the judge
will allow you to do. Explain non-economic
damages and how they differ from medi-
cal expenses.

Should You Counter Plaintiff’s Anchor?
Many defense attorneys hesitate on whether
or not they should offer a counter anchor
out of fear that doing so would be a con-
cession to liability. However, a study con-
ducted by legal professors at the University
of Denver and the University of Arizona
(“the Campbell study”) presented mock
jurors with a medical malpractice trial.
John Campbell, Bernard Chao, Christopher
Robertson & David Yokum, Countering the
Plaintiff’s Anchor: Jury Simulations to Eval-
uate Damages Arguments, 101 Iowa L. Rev.
543 (2016). The plaintiff demanded either
$250,000 or $5 million in non-economic
damages. The defendant responded in one
of three ways: (1) offering the counter-
anchor that, if any damages are awarded,
they should only be $50,000; (2) ignor-
ing the plaintiff’s damage demand; or (3)
attacking the plaintiff’s demand as outra-
geous. Christina Marinalas, JD, PsyD, How
to Counteract the Anchoring Effects of a
Plaintiff’s Damages Request (May 5, 2022).
Mock jurors were then asked to render a
decision on both liability and damages. Id.
The study confirmed that anchoring has a
powerful effect on damages; damages were
823% higher when the plaintiff requested
$5 million as opposed to $250,000. Id. In
addition to showing that anchoring is an
effective strategy, the study established
that offering a counter-anchor was effec-
tive. Id. In fact, more effective that when
the defense ignored the anchor. Id. (stating
when the plaintiff’s demand was high, ju-
rors awarded 41% less when the defendant
offered a counter-anchor than when the
defense merely ignored the request or
attacked it as unreasonable). Id. See also
Nicholas Rauch, Reversing the Tide: Coun-
ter Anchoring and Reverse Reptile, For The
Defense (January 20, 2021)(stating in gen-
eral, the “ignore” strategy is the least effec-

tive at neutralizing a plaintiff’s use of the
anchoring effect.”).

Overall, the Campbell study establishes
that not only does anchoring work, but
it also challenges the conventional wis-
dom that juries will interpret a defen-
dant’s proffer of a lower counter-anchor
as a concession of liability. Id. Ultimately,
the Campbell study suggests that although
no defense strategy may completely coun-
teract the anchoring effect, but offering
a counter anchor would have the largest
effect on lowering the total damages award
in general. John Campbell, Bernard Chao,
Christopher Robertson & David Yokum,
Countering the Plaintiff’s Anchor: Jury Sim-
ulations to Evaluate Damages Arguments,
101 Iowa L. Rev. 543 (2016); see also, Nich-
olas Rauch, Reversing the Tide: Counter
Anchoring and Reverse Reptile, For The
Defense (January 20, 2021). In the end,
however, whether to counter plaintiff’s
anchor will have to be made on a case-by-
case basis after a close analysis of the rele-
vant facts, liability, and jurisdiction.

The decision to counter anchor is neces-
sarily tied to how good the liability defenses
are. If liability arguments are very strong,
you might opt not to counter anchor. If lia-
bility is questionable, you likely want to
give the jury an option to measure dam-
ages tied to a lower anchor. If liability is
established, quite clearly your focus will
be on limiting damages at trial and it will
be necessary to provide the jury with coun-
ter anchors.

If Anchoring, Anchor Away!

If you cannot anchor traditionally because
the plaintiff does not introduce the med-
ical bills at trial and therefore, you can-
not take advantage of the lower collateral
source subrogation number, then anchor
by any other means available. Point out in
voir dire, and especially in opening, what
the plaintiff is not claiming. After you tell
the jury what you expect the evidence to be,
tell them what it will not be. For example,
“members of the jury, you will not hear any
testimony about medical bills today.” No
doctor is going to testify about medical bills
or the cost of medical treatment because
the plaintiff is not even claiming them.”
Predispose the jury to be skeptical as to
why they will not hear about the medical
bills — because often, that is one of the first

things several jurors will want to know. If
not presented, the jury will likely believe
that the medical bills were insignificant or
that they were already paid. Pointing out
that medical bills are not being claimed or
framing questions in a way that suggests
that the jury will not hear any information
about them will operate to anchor the jury
to a lower figure relative to the damages
that are being claimed.

Ask in voir dire if there is a minimum
amount that anyone thinks they have to
award simply because the plaintiff was in
an accident and injured as a result. If plain-
tiff’s counsel questions if anyone would
have a problem awarding tens of millions
of dollars or hundreds of thousands of dol-
lars, counter by asking if anyone would
have a problem awarding a few thousand
dollars if the evidence supports it. Would
sympathy prevent them from being able
to do so? These kinds of questions can cre-
ate skepticism and alert the jury to pay
attention to the key facts that refute the
plaintiff’s claim for outrageous non-eco-
nomic damages.

Another practice pointer to consider
when the Plaintiff does not introduce med-
ical bills is to focus on the medical treat-
ment - or lack thereof. Jurors understand
the cost of medical treatment. They know it
is expensive. If you cannot anchor to lower
medical bills or low subrogation numbers
from collateral source payments, frame
your questions and evidence to highlight
“nuggets” in the medical records them-
selves. Medical treatment records contain
a plethora of information. Defense counsel
would be wise to dig into the details.

Delays in initial treatment or follow-up
care can be highlighted. Significant gaps in
treatment can likewise serve to counter the
plaintiff’s claims of significant life-alter-
ing impact from the accident and result-
ing injuries. Often, the plaintiff will testify
that they have undergone certain treat-
ment or that they understand their inju-
ries are permanent and that they will have
to deal with it for the rest of their lives. In
fact, medical treatment records regularly
contain information that is inconsistent
with the plaintiff’s version of life-altering
impact. Use these gems at trial to point out
that the plaintiff is over-reaching and that
the treatment records illustrate the real
picture. If a plaintiff has testified that she
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has low-back pain as a result of the acci-
dent and that it has significantly altered
her life to the point that she can no longer
engage in certain activities that brought
her enjoyment in the past, point out that
she has only treated three times in the last
year and half, or that she has not treated for
low back pain in over two years. Show that
she has been to the doctor for several other
things in that time frame and not once is
it mentioned that she complained of back
pain. Anchor to the number of visits. Point
out the number of physical therapy visits
that she missed, was late for, or cancelled
altogether. All these examples give the jury
an opportunity to anchor to a lower more
reasonable number. Or stated another way,
the evidence can be used to show that the
plaintiff’s anchor is outrageous and not
supported by the actual evidence.

For example, if the plaintiff testifies that
she can no longer do yard work, do not let
that go unaddressed. Did she do yard work
before the accident? If not, who did? How
paid? Plaintiff’s counsel may argue that
not being able to do yard work and other

seminar

activities is worth an hourly or weekly dol-
lar amount that will seem reasonable (“$50
a day”) but will result in a large number.
$50 multiplied by 365 days a year equals
$18,250 multiplied by a life expectancy of
20 years equals $365,000, not adjusted for
inflation, or reduced to present value. This
is just one example of one activity. Consider
getting quotes for similar size yards and
average cost of lawn care for the months of
the year that lawn care is needed. $75 dol-
lars a week for 7 to 8 months of the year is
$2,100 to $2,400 a year for lawn care. In
our example, we have given the jury a more
realistic and reasonable number to anchor
to — and a tangible counter anchor that is
based on the evidence. A juror can relate
to realistic lawn care cost. $2,100 per year
for the same life expectancy equals $42,000
- a lot less than the emotionally charged
$365,000 number which is not supported
by any evidence.

These are just a few examples of coun-
tering the anchor suggested by plain-
tiff’s counsel. As Plaintiffs’ lawyers
tactics change, defense counsel must
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...defense counsel
must strive to not
only identify potential
anchors well ahead

of trial, but also be
prepared to provide
creative and sensible
anchors supported
by the evidence
when appropriate.

strive to not only identify potential anchors
well ahead of trial but also be prepared to
provide creative and sensible anchors sup-
ported by the evidence when appropriate.
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